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NEATH PORT TALBOT COUNTY BOROUGH COUNCIL

and 
WELLSPRING PROPERTY AND INVESTMENTS LTD
and

DBW INVESTMENTS (11) LIMITED
AGREEMENT
under
Section 106 of the Town and Country Planning Act 1990
relating to land on the south-west side of Pearson Way, Neath in the county borough of Neath Port Talbot
Craig Griffiths
Head of Legal and Democratic Services

Neath Port Talbot County Borough Council
Civic Centre

PORT TALBOT

SA13 1PJ
This Agreement is made the 
day of                

      20

BETWEEN

1. NEATH PORT TALBOT COUNTY BOROUGH COUNCIL of Civic Centre Port Talbot SA13 1PJ in the County Borough of Neath Port Talbot (hereinafter called “the Council”) of the first part;
2. WELLSPRING PROPERTY AND INVESTMENTS LTD a company registered in England and Wales under company number 10711519 and whose registered office address is at 107, Cowbridge Road East, Cardiff, CF11 9AG (hereinafter called “the Owner”) of the second part; and
3. DBW INVESTMENTS (11) LIMITED a company registered in England and Wales under company number 08416240 and whose registered office address is at Unit J, Yale Business Village, Ellice Way, Wrexham, LL13 7YL (hereinafter called “the Chargee”) of the third part.  

1.
Recitals

1.1
The Council is the local planning authority for the purposes of the TCPA 1990 for the area in which the Site is situated and by whom the obligations contained in this Agreement are enforceable.
1.2
The Owner is the proprietor of the Site with absolute freehold title under title number CYM850094 and is to enter into this Agreement in respect of the Site.
1.3
The Chargee is the registered proprietor, over the Site, registered under title number CYM850094 of a legal charge dated 7 February 2023 referred to in entry number 5 of the charges register of title number CYM850094. 
1.4
By an application received on 27 August 2025 and bearing the registered number P2025/0622, the Owner applied to the Council for the Planning Permission.
1.5
On XXXXXX having regard to the provisions of the Development Plan and to all other material considerations the Council, acting as local planning authority, resolved that it was minded to grant the Planning Permission subject to the prior completion of this Agreement.
NOW THIS DEED witnesseth as follows:

1.1.
Definitions

In this Agreement the following words and expressions shall where the context so requires or admits have the following meanings:

“Agreement”
this agreement;
“the Application”
the application for Planning Permission for the Development received on 27 August 2025 and bearing reference number P2025/0622;
“Commencement of 

Development” 
the date on which any material operation, (as defined in Section 56(4) of the TCPA 1990), forming part of the Development begins to be carried out, other than (for the purposes of this Agreement and for no other purpose) operations consisting of:

· site clearance

· demolition work

· archaeological investigations

· investigations for the purpose of assessing ground conditions

· remedial work in respect of any contamination or other adverse ground conditions

· diversion and laying of services

· erection of any temporary means of enclosure; and

· the temporary display of site notices or advertisements


and “Commence Development” shall be construed accordingly;
“Condition Precedent”
the condition referred to in Clause 3.
“Default Interest Rate”
interest at 4 per cent above the base rate of Santander plc;
“Development”
the development of the Site pursuant to the Planning Permission by the conversion of two partially constructed four-bedroom dwelling houses (plots 2 and 3 approved under P2021/0780) into four  one bedroom maisonettes (two maisonettes in each building) together with changes to and additional window and door openings, and new bike and bin stores;
“Dwelling”
a residential unit provided on the Site in accordance with the Planning Permission as part of the Development and “Dwellings” shall be construed accordingly;

“Occupation”
means for the purposes permitted by the Planning Permission but not including occupation by personnel engaged in construction, fitting out or decoration or occupation for marketing or display or occupation in relation to security operations and “Occupied” shall be construed accordingly;

“Open Space Provision
the sum of two thousand and eight 
Financial Contribution”
and fifty pounds (£2,850 ) in accordance with the terms of the First Schedule;
“Planning Permission”
planning permission for the Development pursuant to the Application a draft of which is contained in the Second Schedule;
“Site”
Land on the south-west side of Pearson Way, Neath as indicated for the purposes of identification only edged red on the Site Plan;
“Site Plan”
the plan attached to this Agreement numbered 3957-PEN-ZZ-ZZ-DR-A-1007 Revision P1;
“TCPA 1990”
the Town and Country Planning Act 1990;
“Working Day(s)”
Mondays to Fridays inclusive not including days when Civic Centre Port Talbot is not open for public business;
1.2
Interpretation

1.2.1
Where in this Agreement reference is made to a Clause, Paragraph, Schedule, Annex, Plan or Recital, such reference (unless the context otherwise requires) is a reference to a clause, paragraph, schedule, annex, plan or recital of or, (in the case of a plan) attached to this Agreement.
1.2.2
Where in any Schedule or Part of or Annex to a Schedule reference is made to a Paragraph, such reference shall (unless the context otherwise requires) be to a paragraph of that Schedule or (if relevant) Part of or Annex to a Schedule. 

1.2.3
References in this Agreement to the Owner shall include reference to its successors in title to and persons claiming through or under it and personal representatives.
1.2.4
References in this Agreement to the Council shall include its successors:-

1.2.4.1
as Local Planning Authority or in any other appropriate statutory capacity; and
1.2.4.2
(in the case of terms relevant to or consequent upon land owned by the Council) the Council’s successors in title and persons claiming through or under it.
1.2.5
Reference to a Council officer shall include any officer exercising the function of that officer or authorised in writing to exercise such function.
1.2.6
References in this Agreement to the Chargee shall include reference to its successors in title to and persons claiming through or under it and personal representatives.
1.2.7
References to statutes or statutory provisions and orders or regulations made thereunder include that statute, provision, order or regulation as amended, modified, re-enacted or replaced from time to time and to any previous statute, statutory provision, order or regulation amended, modified, re-enacted or replaced by such statute statutory provision order or regulation.
1.2.8
Unless the context otherwise requires, a reference to a statute or statutory provision shall include any subordinate legislation made from time to time under that statute or statutory provision.
1.2.9
Words importing the masculine gender include the feminine gender and neuter and words in the singular include the plural and vice versa and words importing individuals shall be treated as importing bodies corporate or unincorporated and vice versa.
1.2.10
A person includes a natural person, corporate or unincorporated body (whether or not having separate legal personality).
1.2.11
A reference to writing or written excludes faxes and email. 

1.2.12
An obligation on a party not to do something includes an obligation not to allow that thing to be done.

1.2.13
Any words following the term(s) including, include, or any similar expression shall be construed as illustrative and shall not limit the sense of the words, description, definition, phrase or term preceding those terms.

1.2.14
Any headings are for ease of reference only and shall not affect the interpretation of this Agreement.
2.
Statutory Provisions and Obligations 
2.1.
This Agreement is made pursuant to the provisions of Section 106 of the TCPA 1990, section 111 of the Local Government Act 1972 and all other powers enabling and enactments which may be relevant for the purpose of giving validity hereto or facilitating the enforcement of the obligations herein contained with intent to bind the Site.
2.2.
Covenants, restrictions and obligations contained in this Agreement are planning obligations for the purposes of Section 106 of the TCPA 1990 and are entered into by the Owner and the Chargee with the intention that they bind the interests held by that person in the Site and their respective successors and assigns.
2.3.
The covenants, restrictions and obligations contained in this Agreement shall bind the Site and persons owning land as joint tenants or tenants in common shall be subject to such covenants jointly and severally.
2.4
The covenants, restrictions and obligations contained in this Agreement are enforceable by the Council in accordance with section 106 of the TCPA 1990.
3.
Condition Precedent

With the exception of clause 2, clause 3, clause 5.1, clause 5.2, clause 5.9, clause 5.11, clause 5.12, clause 5.13, clause 5.14, clause 5.15, clause 5.16, and clause 6 (which take effect immediately), the obligations in this Agreement are conditional and shall only have effect upon the grant and issue of the Planning Permission by the Council subject to this Agreement.
4.
Owner’s Covenants
4.1.
Subject to the satisfaction of the Condition Precedent, the Owner hereby covenants with the Council to observe and perform the covenants, restrictions and obligations contained in the First Schedule so as to bind the Site.
4.2
The Owner covenants with the Council to give at least ten Working Days written notice to the Council of the intended date of Commencement of Development.
4.3
Subject to the satisfaction of the Condition Precedent, the Council covenants with the Owner to observe and perform the covenants, restrictions and obligations contained in the First Schedules.
5.
AGREEMENTS AND DECLARATIONS


IT IS HEREBY AGREED AND DECLARED:-

5.1.
Ownership

The Owner warrants that no person other than the Owner and the Chargee has any legal or equitable interest in the Site.
5.2
Conflict between Agreement and Statutory powers Duties or Discretions

5.2.1.
Nothing (contained or implied) in this Agreement fetters or restricts the Council’s statutory rights, powers, discretions and responsibilities.
5.2.2.
All approvals, certificates, consents, agreements, satisfactions, confirmations or calculations (or anything of a similar nature) that may be requested by the Owner and/or given by the Council or its officers in accordance with this Agreement shall be in addition to any other approvals consents agreements or confirmations that may be required by the TCPA 1990 or by any other statute or regulations.
5.2.3.
All such approvals, consents, agreements, satisfactions, confirmations or calculations (together with all determinations as to whether for the purposes of this Agreement Dwellings have been occupied and/or completed) shall be at the sole discretion of the Council or its relevant officers the decisions of whom shall be final.
5.3.
Waiver

No failure or delay by the Council to exercise any right or remedy provided under this Agreement or by law constitutes a waiver of that or any other right or remedy. No single or partial exercise of that right or remedy prevents or restricts the further exercise of that or any other right or remedy.
5.4.
Time to be of the Essence


That unless specified where in this Agreement a time period is specified time shall be of the essence.
5.5.
Lapse of Agreement
5.5.1.
The obligations in this Agreement (with the exception of clause 5.14) shall cease to have effect if, before the Commencement of Development, the Planning Permission:


(a)
expires;


(b)
is varied or revoked other than at the Owner’s request; or

(c)
is quashed following a successful legal challenge.

5.5.2 In the event that any part of this Agreement may be subject to challenge, review, deletion, or otherwise rendered null/void or voidable, the balance of the said Agreement shall remain in full force and effect.
5.6.
Rule Against Perpetuities 

For the purpose of such parts of this Agreement as may be subjected to the rule against perpetuities, the perpetuity period applicable to this Agreement shall be eighty years from the date hereof.
5.7 Access to the Site

The Owner shall permit officers of the Council upon reasonable notice and request and at reasonable times (except in an emergency) and subject to any instructions which any contractor may give to ensure safety for officers of the Council (or their nominated representatives) to gain access to the Site in order to monitor compliance with this Agreement. 
5.8
Variation

This Agreement may be varied only by deed between the parties hereto or their respective successors in title and assigns.
5.9
Contracts (Rights of Third Parties)

5.9.1
For the purposes of (inter alia) the Contracts (Rights of Third Parties) Act 1999, it is hereby agreed and declared that the parties to this Agreement (and their respective successors in title) may rescind or vary this Agreement without the consent of any third party.
5.9.2 For the purposes of (inter alia) the Contracts (Rights of Third Parties) Act 1999, nothing in this Agreement is intended to confer any benefit upon or create rights in favour of any party other than the parties executing this Agreement and their respective successors in title.
5.9.3 A person who is not a party to this Agreement shall not have any rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this Agreement.
5.10 Reasonableness 

That unless otherwise specified where any direction authority action agreement certificate consent permission expression of satisfaction or other approval is to be given by the Council or any person on its behalf under the terms of this Agreement the same shall not be unreasonably withheld or delayed.
5.11 Disputes
5.11.1
Any dispute between the parties that arise in connection with the Development and the terms of this Agreement shall, in the absence of agreement, be referred for determination by an expert under this clause 5.11.
5.11.2 That in the event of any dispute between the Owner the matter may at the written option of either party (notice of which shall be given to the other party) be referred to such expert as they may agree or (in default of agreement within 10 Working Days of the date of giving of the notice) appointed by the President for the time being of the Royal Institution of Chartered Surveyors.
5.11.3 The person to be appointed pursuant to Clause 5.11.2. shall be a person having five years or more post qualification experience of projects comprising works of the scale and nature of the Development being carried out by a developer on behalf of a local authority under the terms of an agreement similar in nature to this Agreement.
5.11.4 The reference to the expert shall be on terms that determination shall take place within 10 Working Days of the expert accepting his instructions.
5.11.5 The expert shall have the power to award the costs of the determination in favour of either party at the expense of the other.
5.11.6 The expert shall be limited in his findings to the proposal put by either party or a proposal falling between both of them and shall provide written reasons for his decisions.
5.11.7 The findings of the expert shall (other than in the case of manifest material error) be final and binding on the parties.
5.12.
Notices

5.12.1 That any notice or other written communication to be served or given by one party upon or to any other under the terms of this Agreement shall be deemed to have been validly served or given if:

(a) delivered by hand; 

(b) or sent by pre-paid first class recorded delivery post
to the party upon whom it is to be served or to whom it is to be given as specified in Clause 5.12.2. or as otherwise notified for the purpose by notice in writing.
5.12.2 The address for any notices or other written communication is:
5.12.2.1
for the Council as specified above marked for the attention of the Head of Planning and Public Protection in respect of Clause 3 and the specified officer in respect of the Schedules;
5.12.2.2
for the Owner as specified above;
5.12.2.3
for the Chargee as specified above;
5.12.3 Any notice or other written communication to be given by the Council shall be deemed valid and effectual if on its face it is signed on behalf of the Council or by an officer or duly authorised signatory.
5.12.4 Either party may notify the other of a change of address for any notice or written confirmation.
5.13.
Applicable Law


This Agreement and any dispute or claim arising out of or, in connection with, it or its subject matter or formation (including non-contractual disputes or claims) will be governed by and construed in accordance with the law of England and Wales as it applies in Wales.
5.14.
Costs

On the execution hereof the Owner shall pay to the Council the Council’s reasonable legal costs, together with all disbursements incurred, in connection with the preparation, negotiation, completion and registration of this Agreement.
5.15.
Local Land Charge


This Agreement is a Local Land Charge and shall be registered as such by the Council. 
5.16.
Issue of Planning Permission
The Council hereby agree to issue the planning permission as soon as reasonably practicable after the date of this Agreement.
6.
Chargee’s consent
The Chargee acknowledges and declares that this Agreement has been entered into by the Owner with their consent and that the Site shall be bound by the obligations contained in this Agreement and that the security of the charge over the Site shall take effect subject to this Agreement PROVIDED THAT the Chargee shall have no liability under this Agreement unless and until it takes possession of the Site in which case it too will be bound by the obligations as if it were a person deriving title from the Owner.
IN WITNESS of which the Council has caused its COMMON SEAL to be affixed to this Agreement which has also been executed as a deed by the Owner and the Chargee the day and year first before written
THE FIRST SCHEDULE

THE OPEN SPACE PROVISION FINANCIAL CONTRIBUTION

1. The Owner covenants with the Council as follows:

1.1
to pay the sum of the Open Space Provision Financial Contribution prior to the Occupation of any of the Dwelling;
1.2
not to allow the Occupation of any Dwellings until the Open Space Provision Financial Contribution has been paid to the Council. 

2. The Council covenants with the Owner to use the Open Space Provision Financial Contribution for the purposes of the provision, enhancement, maintenance and improvement of and access to outdoor pitch sport, non-pitch sport areas, children’s play areas, informal play space and allotments within the ward of Neath East and for no other purpose.  Such project is to be identified in the locality by the Council within a period of 5 years from the date of payment of the Open Space Provision Financial Contribution.  The Council will confirm the specific project to the Owner in writing, if so requested. 
3. Interest on Late Payment

If the Open Space Provision Financial Contribution has not been paid to the Council by the date it is due pursuant to paragraph 1 of this First Schedule, the Owner shall pay the Council interest on the Open Space Provision Financial Contribution at the Default Interest Rate (both before and after any judgment). This interest will accrue on a daily basis for the period from the due date to and including the date of payment.
THE SECOND SCHEDULE
PLANNING PERMISSION

THE COMMON SEAL of

) 
NEATH PORT TALBOT

)

COUNTY BOROUGH COUNCIL
)
was hereunto affixed in the

)

presence of: -



)







Proper Officer
EXECUTED as a DEED by 
)

WELLSPRING PROPERTY AND
)

INVESTMENTS LTD
)

acting by its secretary and a director
)

or by two directors
)
                                                                        __________________________

Director

                                                                        _____________________________________

Director/Company Secretary 

EXECUTED as a DEED by 
)

DBW INVESTMENTS (11) LIMITED
)

acting by its secretary and a director
)

or by two directors
)
                                                                        __________________________

Director

                                                                        _____________________________________

Director/Company Secretary 
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