SITE AND CONTEXT

The application site is located on land adjacent to Cook Rees Avenue, Cimla, Neath. The application site is an irregular shape plot of land which is approximately 0.11ha in total. Planning permission was granted 3 detached dwellings under P2005/0166. These properties are now built and are situated north to south on the eastern side of the plot. Access to the site is off Cook Rees Avenue and increases in gradient. The site increases to the front and levels off across the main part of the site.  The site is bounded by residential properties and Cook Rees Avenue. To the north west of the site there is a public right of way and a raised embankment with further residential properties and the road beyond. The site lies within an area of mixed house types mainly consisting of traditional two storey dwellings and bungalows.


DESCRIPTION OF DEVELOPMENT

This S73 planning application has been submitted as a result of an ongoing enforcement issue where it had been identified that Conditions 2, 6, 7, 8, 9, 10, 11, 12, 13 and 18 of planning permission P2017/0839 have been breached. 

Planning permission P2017/0839 was approved for ‘Two no. detached two storey dwellings (Amendments to dwellings approved under applications P2009/0471 and P2014/1007)’. The above mentioned Conditions are as follows:


	2
	The development shall be carried out in accordance with the following approved plans and documents:
-Typical Infiltration System detail (Formpave detail) dated 25.10.17
-Drawing number 06.16.CRA.D6 Rev D dated 25.10.17
-Drawing number 06.16.CRA.D3 Rev C dated 25.10.17
-Drawing number 06.16.CRA.D2 Rev B dated 25.10.17
-Drawing number 06.16.CRA.D6 Rev D dated 25.10.17
-Drawing number 06.16.CRA.D7 Rev A dated 25.10.17
-Drawing number 06.16.CRA.D1 Rev E dated 25.10.17
-Site Locaiton plan dated 25.10.17
-Barrier Services LTD safety fencing contractors Road Barrier details dated 25.10.17
-Structural Design Calculations for R.C. Flat raft foundation job ref:14208 dated November
2014
-Drawing Number 14208-01 R.C Flat raft foundation layout and details dated 25.10.17

Reason
In the interest of clarity.






	6
	The existing ‘Public Right of Way’ footpath linking from Moorland Road through the development site and out onto Cook Rees Avenue shall be constructed in accordance with the submitted plan drawing number 06.16.CRA.D1 Rev E prior to occupation of the development hereby approved and retained as such thereafter.

Reason
In the interest of highway and pedestrian safety and to protect the integrity of the public right of way.


	7
	The crash barriers are to be implemented on site as per the submitted details, constructed in the location specified in drawing number 10.16.CRA.D1 Rev E and by a registered licenced company and a completion certificate submitted to the local planning authority, prior to commencement of development on site. The crash barriers shall be fully retained and maintained as such thereafter.

Reason
In the interest of highway and pedestrian safety.


	8
	Prior to the occupation of either of the dwellings hereby approved, the designated refuse collection point shall be constructed on site in accordance with approved plan drawing number 06.16.CRA.D1 Rev E.

Reason
In the interest of highway and pedestrian safety.


	9
	Prior to occupation of the dwelling hereby approved the steps linking the shared drive with Cook Rees Avenue shall be constructed and located as per Drawing 10.14.CRA.D1 Rev E. The steps shall be retained and kept open for public use thereafter.

Reason
In the interest of highway and pedestrian safety.


	10
	Prior to the occupation of each dwelling three off street parking spaces shall be provided within the curtilage of each dwelling and retained for such use thereafter.

Reason
In the interests of highways and pedestrian safety.


	11
	Prior to the occupation of each dwelling the drive / parking / turning areas shall be surfaced in porous material (but not loose material) to a maximum gradient of 1 in 9, or provision must be made to direct run-off water from the hard surface to a permeable porous area or surface within the curtilage of each dwelling and shall include measures to ensure that surface water does not flow onto the highway. The drive / parking / turning areas must be permanently retained and maintained so that it continues to comply with the above requirements thereafter.

Reason
In the interest of highway and pedestrian safety.


	12
	Prior to occupation of the first dwelling, the shared drive way including turning area shall be complete in its entirety and retained and maintained as such thereafter in accordance with drawing numbers 06.16 CRA.D6 Rev D and the ‘Typical Infiltration
System’ Detail submitted as part of the application.

Reason
In the interests of highways and pedestrian safety.


	13
	Prior to occupation of the first dwelling, the drainage scheme as detailed on the approved Formpave detail and drawing number 06 .16.CRA.D1 Rev E shall be fully implemented and constructed on site and retained as such thereafter.

Reason
To ensure adequate drainage of the site.


	18
	No surface water and/or land drainage run-off shall be allowed to connect/discharge (either directly or indirectly) with the public sewerage network or the highway drainage system.

Reason:
To prevent hydraulic overloading of the public sewerage system, to protect the health and safety of existing residents and ensure no pollution of or detriment to the environment and in the interests of highways and pedestrian safety.



This application is for the ‘Variation of conditions 2, 6, 7, 8, 9, 11, 12, 13 of planning permission P2017/0839’.

Condition 10 is not a part of this application, as liability for non compliance of parking spaces within the curtilage of the properties would lie with the current landowners. 

Condition 18 is not a part of this application as amendments to or compliance of the other conditions would in turn resolve this issue. 





This S73 application attempts to regularise elements of the as built development with some proposed changes to address other elements of the breached conditions. The retrospective and proposed alteration are as follows:

Condition 2 (list of approved plans) it is proposed to:
· Retain the access steps to the Public Right of Way as built in an alternative location
· Retain the refuse collection point as built in an alternative location
· Retain the unauthorised 1.8m high boarded fence to the Public Right of Way on the boundary of the shared driveway 
· Remove the unauthorised 1.8m high boarded fence to the Public Right of Way on the boundary of the private garden of residential properties on Cook Rees Avenue.
· Implement a Vehicular Crash Barrier at the top of the access steps to the Public Right of Way.
· Remove the requirement for the 3 no. Vehicular Crash Barriers located to the entrance to access road, shared access road and Public Right of Way as indicated on the plans approved under P2017/0839
· Retention of the alterations to the Public Right of Way layout/ route
· Retention of relocation of soakaway from bottom of shared access road to top of shared access road below the ACO drain
· Retention of shared driveway upwards of ACO drain to be permeable tarmac as in situ, not Formpave as approved under P2017/0839

Condition 6 (pubic right of way) it is proposed to make the above mentioned changes regarding the layout/ route, fencing and access steps.

Condition 7 (crash barriers) it is proposed to remove 3 no approved vehicular crash barriers and implement one vehicular crash barrier as above.

Condition 8 (refuse collection point) it is proposed to relocate the refuse collection point as above.

Condition 9 (access steps) it is proposed to relocate the access steps linking the shared drive to Cook Rees Avenue as above. 

Condition 11 (pourous surface materials drive/parking/turning areas) 
This is condition relates to surface materials within the curtilages of each dwelling, and no amendments are annotated on the plans. However any liability for non-compliance would lie with the current owner/occupiers.

Condition 12 (surface materials of driveway and turning areas) it is proposed to remove the requirement to comply with drawing numbers 06.16 CRA.D6 Rev D and the ‘Typical Infiltration System’ Detail and retain the pourous tarmacadam finish.

Condition 13 (drainage) it is proposed to remove the requirement for the approved drainage scheme as detailed on the Formpave detail and and drawing number 06 .16.CRA.D1 Rev E and retain the porous tarmacadam surface. The ACO drain will be retained as approved. Relocation of the soakaway is proposed to be retained as implemented. 


NEGOTIATIONS

Negotiations have been attempted however the submitted plans do not meet the requested alterations to the fencing bordering the Public Right of Way. 

PLANNING HISTORY

The application site has the following relevant planning history: -

	· P2005/0166
	3 no. Four bedroom residential properties with double garage, driveways, new access roadway and pedestrian footpath between cook rees avenue and moorland road

	· P2009/0471
	Construction of two detached dwellings (change of house types from those previously approved by planning permission P2005/0166)

	· P2014/1007
	Detached dwelling with detached garage and parking area.

	· P2017/0839
	Two no. detached two storey dwellings (Amendments to dwellings approved under applications P2009/0471 and P2014/1007)



CONSULTATIONS

Head of Engineering & Transport (Highways): Concerns have been identified.

1. There is a soakaway proposed to dispose of surface water from the shared driveway, however the soakaway calculations submitted are dated 2009 and do not provide the test site locations, therefore cannot be verified. Furthermore as this is an alteration to the previously approved drainage layout SAB will be required. 

2. The removal of the vehicular safety barrier from the ‘access road’ is not acceptable. A barrier is required as per the previously approved drawing. 

3. The refuse and recycling presentation area is a third of the size of the previously approved area. It is now measuring at 2m x 1m which is not satisfactory for the occupation of all the refuse and recycling containers/bin generated from 3 dwellings. 

4. Is the proposed drawing an As built survey with the as built spot levels accurately annotated to what has been constructed on site? Or is this proposed levels? Please clarify as the gradient in in question? 

5. You have not provided the construction details of the shared driveway? The previously approved material is blocked paving however the surfacing as built on site is bitumen. Please clarify.


Head of Engineering & Transport (Drainage): Concerns have been identified. SAB approval is required.

1. There is a soakaway proposed to dispose of surface water from the shared driveway, however the soakaway calculations submitted are dated 2009 and do not provide the test site locations, therefore cannot be verified. Furthermore as this is an alteration to the previously approved drainage layout SAB will be required. 

2. SAB approval will be required prior to any work commencing. To commence work is a breach of SAB approval required under Paragraph 7 (1) Schedule 3 of the Flood and Water Management Act 2010 whereby legal action will be taken by the Authority under The Sustainable Drainage (Enforcement) (Wales) Order 2018. Guidance and applications can be found on www.npt.gov.uk/sab


The Coal Authority: No objection.

Public Rights of Way: No objection subject to the removal of the wooden gate implemented across Footpath 9 at the top of the access steps. 

Contaminated Land: No response

Pollution Control:	No objection


REPRESENTATIONS

18 neighbouring properties were consulted on 17.08.2022

A site notice was also displayed on 18.08.2022


In response, to date 1 no. representations have been received, with the issues raised summarised as follows: -

· Water and dust from the lane means we cant put washing on the line and the car needs cleaning every other day. It also has an impact on health issues. 


REPORT

The Well-being of Future Generations Act (Wales) 2015 places a duty on the Council to take reasonable steps in exercising its functions to meet its sustainable development (or wellbeing) objectives. This report has been prepared in consideration of the Council’s duty and the “sustainable development principle”, as set out in the 2015 Act. In reaching the recommendation set out below, the Council has sought to ensure that the needs of the present are met without compromising the ability of future generations to meet their own needs.

When determining a variation of condition application under Section 73A of the Town and Country Planning Act, it allows the Local Planning Authority to consider not only the condition to which the application relates, but also the development as a whole, having regard to any other material change in circumstances since the original planning permission was granted. 

National Planning Policy:

Future Wales: The National Plan 2040 is the national development framework, setting the direction for development in Wales to 2040. The development plan sets out a strategy for addressing key national priorities through the planning system, including sustaining and developing a vibrant economy, achieving decarbonisation and climate resilience, developing strong ecosystems and improving the health and wellbeing of our communities.

The following policies are of particular relevance to the assessment of this application:

Policy 2 – Shaping Urban Growth and Regeneration – Strategic Placemaking 
Policy 8 – Flooding 


Planning Policy Wales (Edition 11, February 2021) outlines the Welsh Government's commitment to the importance of 'places' and 'place-making', the importance of using previously developed land wherever possible in preference to greenfield sites, and the recognition of the health and wellbeing related benefits by creating a sense of place and improving social cohesion. PPW 11 confirms that the environmental components of places are intrinsically linked to the quality of the built and natural environment and contribute to the health and wellbeing of the people who live, work and play there. It emphasises the importance of creating sustainable communities and reducing reliance on the private car as part of a package of measures to reduce the country's carbon footprint and help tackle the climate emergency.


PPW11 is supported by a series of more detailed Technical Advice Notes (TANs), of which the following are of relevance: -

· Technical Advice Note 12:	Design (2016) 
· Technical Advice Note 15:	Development and Flood Risk (2004)
· Technical Advice Note 18:	Transport (2007) 


Local Planning Policies

The Local Development Plan for the area comprises the Neath Port Talbot Local Development Plan which was adopted in January 2016, and within which the following policies are of relevance:

Topic Based Policy

· Policy SC1		Settlement limits
· EN8			Pollution and Land Stability
· Policy BE1		Design
· Policy TR2		Design and Access of New development


Issues

Having regard to the above, the main issues to consider in this application relate to whether there has been any material change in circumstances with regards to the planning policy and the principle of development, together with visual amenity, pedestrian and highway safety, and drainage.  


Principle of Development

The principle of the residential development were established under planning application P2017/0839 approved 24th October 2017. As a consequence, it is considered that the principle of the residential development and associated works has already been established at this site and there have been no materials changes in policy circumstances since that time. The site is within settlement limits and therefore remains compliant with Policy SC1 Settlement Limits of the Neath Port Talbot LDP.

Assessment/ Review of Conditions

The following sections of this report describe only the modifications that are proposed to planning permission P2017/0839. The original planning permission report which is still relevant for all matters not considered within this report can be viewed on the Council’s online register. 


Condition 2 (list of approved plans) The Proposed Site Layout Plan that has been submitted with this S73 application contains provides the detail for each of the conditions that are discussed below. The Proposed Site Layout Plan is proposed to be listed within an amended approved plans list condition. Given that much of the remainder of this application is not considered to be acceptable (as detailed in the following paragraphs of this assessment) it is considered necessary to recommend refusal to amend this condition.



Condition 6 (pubic right of way) 

No objection has been received from the Council’s Public Rights of Way team regarding the rerouting the PROW or relocation of the access steps. It is therefore considered that these amendments are acceptable. However it has been advised that the gate crossing the PROW does not have consent nor is considered to be acceptable, and therefore needs to be removed. 

Additionally, it is considered that the 1.8m high close boarded fence to the eastern border of the PROW with the application site results in the physical screening and corridoring of the PROW that would remove any natural surveillance of the PROW and increase the likelihood of anti-social behaviour, and the poor perception of public safety for those using the right of way. This would be  to the detriment of public and pedestrian safety contrary Policy BE1 Design which requires development to achieve and create attractive, safe places and public spaces, taking account of 'Secured by Design' principles (including where appropriate natural surveillance, visibility, well lit environments and areas of public movement). 

Additionally the removal of the 1.8m high fence to the western border of the PROW would remove the privacy screen to the rear gardens of the adjoining residential properties on Cook Rees Avenue to the detriment of the residential amenity of the neighbouring residential occupiers. 

It is therefore considered that the above mentioned changes to the approved plans affecting the ‘Public Right of Way’ are not acceptable with regards to public and pedestrian safety contrary to Policies BE1of the Neath Port Talbot LDP and therefore the submitted Proposed Site Layout Plan should not replace the approved plan drawing number 06.16.CRA.D1 Rev E under planning permission P2017/0839 on the list of approved plans.


Condition 7 (crash barriers) Consultee response from the Highways Department states ‘The removal of the vehicular safety barrier from the ‘access road’ is not acceptable. A barrier is required as per the previously approved drawing’. The proposed variation of Condition 7 is considered to compromise the safe and effective use of the highway network and potentially have an adverse impact on highway safety, contrary to Policy TR2 Design and Access of New Development of the LDP.


Condition 8 (refuse collection point) The Highways Officer has provided comments stating ‘The refuse and recycling presentation area is a third of the size of the previously approved area. It is now measuring at 2m x 1m which is not satisfactory for the occupation of all the refuse and recycling containers/bin generated from 3 dwellings.’ It is therefore considered that the as built deviation from the approved plans is not acceptable. 


Condition 9 (access steps) The Council’ PROW officer has not made any objection to this element of the as built development and there are not considered to be any issues in relation to this element of the development. 


Condition 11 (porous surface materials drive/parking/turning areas) 
This is condition relates to surface materials within the curtilages of each dwelling, and no amendments are annotated on the plans. However any liability for non-compliance would lie with the current owner/occupiers.


Condition 12 (surface materials of driveway and turning areas)

The Highways Officer has provided the following comments: 

Is the proposed drawing an As built survey with the as built spot levels accurately annotated to what has been constructed on site? Or is this proposed levels? Please clarify as the gradient in in question?

You have not provided the construction details of the shared driveway? The previously approved material is blocked paving however the surfacing as built on site is bitumen. Please clarify.

[bookmark: _GoBack]It is therefore considered that the applicant has failed to demonstrate that the proposed details would not have an adverse impact on highway safety. 

Condition 13 (drainage)

It is proposed for the submitted Proposed Site Layout Plan to replace the approved drawing 06 .16.CRA.D1 Rev E.

The Council’s Highways and Drainage Officers have provided the following comments: 

There is a soakaway proposed to dispose of surface water from the shared driveway, however the soakaway calculations submitted are dated 2009 and do not provide the test site locations, therefore cannot be verified. Furthermore as this is an alteration to the previously approved drainage layout SAB will be required


SAB approval will be required prior to any work commencing. To commence work is a breach of SAB approval required under Paragraph 7 (1) Schedule 3 of the Flood and Water Management Act 2010 whereby legal action will be taken by the Authority under The Sustainable Drainage (Enforcement) (Wales) Order 2018. Guidance and applications can be found on www.npt.gov.uk/sab

It is therefore considered that further information is required however as this application is recommended for refusal it has not been considered necessary to request the required information. 


Other Matters

As identified earlier in this report, one objection was received in response following the publicity exercise. In response to the main issues raised which have not been addressed elsewhere in this report, the following comments are made:

· With regards to the issues arising from the dust from the access road, both the approved and proposed plans indicate the access road finish to remain as existing and therefore this objection does not relate to this planning application. 

CONCLUSION

The decision to refuse planning permission has been taken in accordance with Section 38 of The Planning and Compulsory Purchase Act 2004, which requires that, in determining a planning application the determination must be in accordance with the Development Plan unless material considerations indicate otherwise.  The Development Plan comprises Future Wales - the National Plan 2040 and the Neath Port Talbot Local Development Plan (2011–2026) adopted January 2016.

It is considered that the proposal, to retain the development as constructed, and to depart from the approved plans represents an innappropriate form of development that would have unacceptable impacts on drainage, highway safety and pedestrian/public safety. Accordingly, the proposed development fails to comply with Policies BE1 and TR2 of the Neath Port Talbot Local Development Plan.
As such it is recommended that the application be refused. 
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