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Date: 
1st September 2020
Ceri Morris,

Head of Planning,

NPTCBC,

The Quays,

Briton Ferry SA10 2GG.

Dear Sir,
Re: CLUOD Application.

Location:  Hunkins Yard, Tonmawr Road, Efail Fach, Port Talbot SA12 9TY.

Client: Mr Jeff Howard
Please find attached a revised CLUOD Application in respect of the above premises. My client is in the process of purchasing the yard from the owner Mr David Hunkin and wishes to confirm the lawful use of the yard as did Mr Hunkin when he himself purchased the Yard in December 1986 (Copy of Established Use Certificate attached).
Whilst Mr Hunkin sought to obtain Planning Consent for residential development in 2016; the application submitted by his agent Martyn Sparnon (Architect) was subsequently withdrawn on the 27th March 2018. I acted as the planning Consultant in respect of the above application and I can confirm that it was always owner’s intention to sell the transport yard as a going concern should planning consent not be forthcoming. The yard was used for the storage, maintenance and repair of motors vehicles. 
The only difference to the yard since 1986 is that a tree fell onto the repair/maintenance workshop during a storm in November 2018. This is confirmed by the statements signed by Mr Hunkin and Mr Black respectively (copies of both statements attached).
Please find attached statements from: -

· Mr David Thomas Hunkin;

· Jeffrey Howard;

· David Rickets;

· Ian Lawrence;

· Ian C Williams;

· Robert Hunter Black.

Continued/….
Please find attached at Appendix A extracts from the relevant case law. The SSETR v Hughes (2000) 80 P & CR 397 (Kennedy, Thorpe and Mance LJJ) provided some useful clarity on how abandonment was to be assessed; and suggested set four tests should be used.
Please see below an assessment using the four tests: -

1. The physical condition of the building:
Whilst the repair/maintenance workshop has been demolished this was only done for Health and Safety purposes following a storm in November 2018. This is confirmed in the statement signed by Mr Hunkin and Mr Black. 

2. The length of time for which the building had not been used: 
Whilst the repair/maintenance workshop has been used since the storm in November 2018 the yard has still been used daily for the storage of motor vehicle. Minor repairs and maintenance of the vehicles has taken place on the workshop floors during fine weather.
3. Whether it had been used for any other purposes:
The land has not been used for any other purpose since Mr Hunkin purchased the   yard in 1986.
4. The owner's intentions:
It has always been the owner’s intention to sell the transport yard as a going concern should planning consent not be forthcoming for residential development.
If you require any further information please do not hesitate to contact me.
Yours faithfully,

Ron Bagshaw
Ron Bagshaw
Copy: 

Mr Jeff Howard (Applicant)

Contact Details:

Wood Field House, 1B Rosser Terrace,

Cilfrew, Neath SA10 8LH.
Tel: 01639 632822 Office

 Mobile: 07870 863859

E-mail: mail@ronbagshaw.co.uk
Appendix A.

“1. The word “abandonment” was not used in the early cases (eg Fyson v

Buckinghamshire County Council [1958] 1 WLR 634). The dilemma faced was how to address lengthy interruptions of use where there was no actual change of use.

Abandonment came to be convenient shorthand.

2. By the late 1960’s Lord Denning MR was able to provide a more conclusive interpretation in Hartley v Minister of Housing and Local Government [1970] 2 WLR 1:

“I think that when a man ceases to use a site for a particular purpose and lets it remain unused for a considerable time, then the proper inference may be that he has abandoned the former use. Once abandoned, he cannot start to use the site again, unless he gets planning permission: and this is so even though the new use is the same as the previous one.”

2. SSETR v Hughes (2000) 80 P & CR 397 (Kennedy, Thorpe and Mance LJJ) provided some useful clarity on how abandonment was to be assessed. The case, like a string of others, concerned a residential property which had been left to become dilapidated in an area where there were planning constraints. There was some evidence that the intention of the owner, who left the property to live elsewhere between 1963 and 1990, was to resume habitation. In this light the deputy judge held that simultaneous findings that the owner: - 

(i) intended to resume an earlier use

and (ii) had nevertheless abandoned it were impossible and allowed the owner’s appeal. Kennedy LJ (with whom the other LJJ agreed) considered that this was to wrongly elevate the subjective intention above other factors. Four factors in particular were approved of

“(1) the physical condition of the building;

(2) the length of time for which the building had not been used for residential   purposes;

(3) whether it had been used for any other purposes; and

(4) the owner's intentions.”

 As far as criterion (4) intentions is concerned, Kennedy LJ was satisfied that in Hartley both Widgery LJ and Lord Denning MR were putting forward “an objective test”, and stated  “[t]he state of mind of the owner would no doubt be relevant when investigating the facts of the matter, but it would not necessarily be decisive” 

This implies that the objective state of mind and the subjective state of mind are factors that can be borne into account, although the emphasis should perhaps more properly be put on the former. There is clearly a great deal of discretion in deciding whether there has been abandonment or not. For enforcement authorities who will often have to make the judgment as to whether there has been a breach of planning control this creates real uncertainties as inspectors’ conclusions on abandonment are not predictable.”

